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Honorable Bert Ford, Administrator .
Texas Liquor Controi Board
Austin, Texas . '

'Opinion No. 0-7039

Ret Whether an individuval may be an
officer in more than five cor« ~
porations, each of which owns
a package store permit, and re~
lated guestions, - '

" Pear Sir:

: We have received your letter of January 9, 1946, .
_which we quote as followss. '

"W. L. Moody, Jr., of Galveston, and cer-
tain associations in and out of Texas are the
principal stockholders, officers and dlrectors
in eight Texas corporations and two cut-of-state -
corporations doing buslness In Texas. The Texas
Liquor Control Board has Just discovered that it
has issued eleven permits to these corporations,
and now application for a Package Store Permii
has been made in the name of another Texa cor-
poration. _ : L

"In checking the various applications and

'in checking the information furnished this of-

fice by the representatives of the various cor-
. porations, it has now been d1sdosed that in

several instances certain stockholders own stock

in more than five corporations having Package :
Store Permitsy more than five of the corporations - - .
4in some instances are represented by common offi- .-
.cers and directors. e ' . L
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. "The questions the Board would like to .
_have answored are ag followss _ . .

"1, Can one individual be an officer in
. more than five corporations, each of which owns
‘& Package Sotre Permit?

"2, Can one individual be an officer in
more than five corporations, each of which owns
a Package Store Permit even though such individ-
val has no stock ownership or other monetary in. - |
terest in such corporation? - P

: "3, Can one 1ndividual be a director 1n
more than five corporations, each of which owns
. a Package Sotre Permit?

“% ‘Can one individual be a director in
more than five corporations, each of which owns
a Package Store Permit, even though such individ~
ual has no stock ownership or other monetary 1n-
terest in such corporation? )

5. Can one 1nd1vidua1 own stock 1n more -
than five corporations, each of which owns a
Package Store permit? :

_ "6, Can one”individual have an interest
represented either as a stockholder, director
or officer in more than five corporations
each corporation has & Packagc Stora Permi

"7. Can one individval be an officer, dir-
. ector, or stockholder in one or more corporations,
each of which owns a Package Store Permit, and also .
individvally own or own an interest in five addi- il
tional Package Store Permits? R

"8, Could an individual who owns five Packe
aga Store Permits act as Independent executor or -
. ., ) L . -
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-

."trustee for an’ estate that owns an. 1nterost in
a Package Store Peramit?

"9, Could an estate continuously own stock
in more than five corpor.tions, each of which owns
- & Package Store Permit? . .

. %10, Could an estate own stock in a holding
corporation which does not itself owna Package
Store Permit but does own stock in five other cor-
.porations, each of which owns Package Store Permits,
.and also be the owner of stock in a sixth corpora-

"tion vhich owns a.-Package Storo. Permit?

K "wuy desi;e to refer you to Section 17 (2), page
~ 27,.and the definition of 'person' on page h of the ..
-printed Act. . .

: %I also want to call your attention to Opinion
" No. 300% dated September 1, 1937, written by Vernon
‘Coe, Assistant Attorney General. For your conrenr

1enco ‘I attach a copy of said opinion,

, *Your valued opinion as to.the above ouestions.‘
"' " Wwill be appreciated, as a new corporation with

" - ’'stockholders, officers and directors in some of the

original ten corporatlions mentioned above has made

applioation for a Package Store Permit.

. As your questions are phrased generally, we Shall
ansver them accordingly and assume that there are no addi-
tional facts other than those which you specify.

. The provisions of tho Texas Liquor Control Act, as
recorded in Vernon's Ponal Code of Texas, vhich give rise to
your questions are as followss - . )

wirticle 666-17, (2) It shall be ‘unlawful
tbr any person to hold or havo an 1nterest 1n e
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nore than five (5) Package Stores or the busi-

. ness thereof. It shall further be unlawful
for any person to hold or have an interest in
more than five (5) Package Store Permits,."

“irticle 666-3a. 'Persons! shall mean and
refer to any natural person or assocliation of
natural porsons, trustee, receiver, partnership
corporation, organization, or the manager, agen%,
servant, or employee of any of them."

] Under the foregoing statutory provisions, a nat-
ural person or a corporation may (1) hold or (2) have an
interest in a maximum of five package stores or package
store permitls, provided all othar requirements of the 1li-
quor Act are fulfilled. Although the term "holder" is not
‘defined in. the ict, 1t is the person who makes application
for and receives the permit, A corporation, being a sepa=-
‘rate entity under the laws of this Staté, is recognized as
a person capable of holding a package store permit. is it
is the corporation that holds the permlt, it follows that
neither the officors nor the stockholders of the corpora-~
tion are the individual holders thereof. The problem here
then is the nature of the interest a stockholder and offie -
. cer.of the corporation has in the permit held by the core .
~ poration. ; S : ' - .
The issues you present here in your first six
questions involve principally that of common corporate
stockholders, directors and officers-in more than five
' corporations, each'of which is the holder. of a package
store permit, and the effact thereof upon applying the
pro;isions of that part of Article 666-17 (2?, which
Teadss A . :

%It shall be unlawful for any person t0 « «
have an interest in more than five (5) package
Stores « « oy OT ¢ o« o more than five (5) packe

_age store pormits." - " . .

The holding in a previous.oﬁinion of this defarfn-
- ment to which you refer, No._300%,-1s_applicable‘b-the »

- s .. : +
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* elrcumstances here. It was there held that ownership by one
person of stock in three corporations did not violate the pro-
visions of Art. 666-17(2), supra, even though the three cor-

- porations together owned more than five package store permits,
The reasoning in that opinion was based upon a well defined
lind of Texas authorities holding that a stockholdar in' a
corporation axs not own an interest in the assets of a going
corporation’ and consequently the stockholder does not own an
interest in the package store, tho business therceof, or the
package store permlt held by {he corporation. 10.Tex. Jur. .
781, Sec. 33 Presnall vs. Stockyards National Bank, 151 S.%.
873, 876; Automoblle Mortgage Company vs. Ayud, 266 S.W. 134,

, This department has previously constred "interest®
as used in Article 666-17(2) according to its legal rather

. .than to 1its popular usage and as belng synonymous with legnl
" title or eguitable title, or both, pursuant to the interpre~

. tation placed upon the term by Texas Courts and those of :

- other jurisdiction.: Mcillister vs. Ze¢lipse 011 Company, 98
S.M. (2d) 1713:10 Tex. Jur, 780, 7813 Automotile Mortgage Co.
vs, Ayub, 266 S.W..13%, U. S. vS. Delavware & Hudson Company,
213 U.S. 3663 Byerly et al vs. Camey, 161 S. W. (2d) 1105,
Although officers and directors generally manage corporate
affailrs, it is our position that a director or officer of the

- eorporation occupys the same position as the fockholders

with respect to their "interest" in the corporation under
this statute.. An officer's position with respect to the
corporation is briefly stated in 19 C.J.S., Corporations, Sect-
ion 741 as followss o Lo

“The offlcers of a private corporation have
no franchise in their offices; they are merely
representatives or agents of the corporation,”

Consequently, applying the holding of the opinion
cited above and our construction of the word "interest", we
arrive at the concluslon that a stockholder, officer or direc-
tor of a corporation, regardless of hig stock ownership, may.
belong to more than five corporations, each corporation holde-
ing a package store permit. Ve there};ore answer your first
8ix questions in the affirmative. o ' :
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It 15 our further opinion that as a director, officer
or stockholder in one or more corporations, each corperation
holding a package store permit, has no legal interest in the
- going corporation, then he may 1nd1vidually and personally
.hold the statutory mazimum of five package store permits. Ve
therefore answer your question number 7 in the affirmative.

Ve proceed to your question number 8 relative toan
‘individual who owns five package store periits and at the same
" time acting as independent exaecutor or trustze for an estate
that ovns 'an interest in a Package Store Permit., A permit or
license granted under the terms of the Texas Liquor Control
-Act,.1s a personal privilege and does not constitute. property
nor does it descend by the laws of testate succession but
ceascs upon the death of the licensee or permittee. Howvever,.

- .the Texas Liquor Control Board may prescribe regulations vhere~ -

by a new license may be applied for and issued without payment
of additional fee as to unexpired perlods of affected 1licenses
upon the death of the holder of said license to the end that
the value of the unexpired portion of the license shall not-

be lost to the successors in interest of any business involved
and that the conduct of sald business may be continued without
dntérruption. See Art. 666-13, V.A.P.C. Saild Article further
provides "that any successor in interest must meet all requirew~
‘ments of law applicable to-the holder of a permit or license
‘under the terms of this act, except that the executor, admin-
istrator, trustee or receiver acting under any judicial pro-
ceedings ’shall not be required to be domiciled in the county .
in vhich tho business is 1ocated.“. : .

. Due to the fact that the quoted wording in the dove
'statute creates an exception as to execcutors, 1t would seem to

imply an assumptlion t:at an executor 1s a"successor in interest®.

to the deceased's estate. Iowever, whether an individual who
already holds a maximum of five package store permits can le-
 gally act as independent executor or trustee for an estate
"having a package store peruit will depend upon his int

" as executor in said estate according io our prior definition of
the term intcrest wnder Article 666-17(2)3; namely, a legal
interest synonymous with 1ega1 or equitable title. B

B
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Proceeding then, we find by Article 3311; V.ALC. S.,
that wvhen a person dies, ieavinr a Jawful will, a1l of his

ee!-o'l‘n doevised ox "hnqnn-a'l'hnﬂ 'i-nr said will vest 4n:~’|nr‘Hg+n1v

4n _the devisees_or lepateess that upon the lssuance of 1et~
ters testamentary or of administration, the executor shall
have the right of possession of the estate and shall hold
szid estate in trust to be disposed of In accordance with
law. We find further by Article 3427, V.A.C. S., the ex-
ecutor has broad discretion in mianaging the business of
the deceased for the welfare of the estate. Under these
statuteo, an independent executor is entitled to possession
- of the entire estate, real as well as personal. (lorrell
‘vs. Hamlett, 24 S, W (2d) 5313 Caufield vs. Newnman, 265
S. Y. 1052). The independent executor or representative
" has nothing more than a temporary right to possession of the
. property of the estate. The nature of his possessionis
declared to be in trust, to be disposed of purauant to law.
- Morrell vs. Hamlett, 2 S. W. (2d) 531; 13 Tex. Jur. 7&2;
Brown vs. Canal Bank and Trust Company, C.C.A., La., 141
Fed. 24 832. It is therefore our opinion that'an indepcn~
dent executor or trustee, assuming that he has received no
* legacy or devise in the busineas of selling liquor by the
terns of the will, does not have a legal interest in the
assets of the estate to be distributed, as we have hereto-
"fore defined the term Interecsgt under Article 666-17(2).
| Co%sequently, we ‘answer your eighth question in the:ffir-
. mative. . .

- As we have already determined- the nature of the
1ntogn°§ as set out in Article 666-17(2) and found that a
stockholder does not have such an interest in a corporation,

it 1s our further opinion that an estate would occupy the
same position as an individunal in that respect and owner-
ship by the estate of s¢ock in five or more corporations, ach

holding a package store permit, is likewise not a violation
- of Article 666-17(2) supra. We therefore ansvwer your ninth
and tenth questions in the affirmative.

We arae not unmindful of the sirong and growing

line of legal authorities preventing the use of the fiction
of corporate idenity for illegal purposes. Tha courts will:
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look ‘beyond the corporate form to the purpose of it as well
" as to the officers assoclated with that purpose in order to
deteriine if the corporate fiction is relied upon to circum-
vent the provisions of a statute. Here, however, as you
have presented ro facts which would leac'i us to such a conw
clusion this opinion must rest solely upon those facts set
out in your letter., : .

We trust our t‘indings herein will be of assistance

'to you.
. Very trgly yours
ATTORNEY GENERAL OF TEXAS -
T N By ' N i
/s/ Jack K. Ayer

T JKAezdeme . ‘ . Asgistant

_APPROVED MAR 1, 1546 ©
| . /s/ Carlos Ashley -~ . © -~ o
' FIRST ASSISTART A
e "~ ATTORNEY OENERAL

This opinion
considered and
approved in
. Limited -

" - Conference.



